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POINT I.

The Error Being Apparent on the Face of the Record

no Bill of Exceptions Is Necessary.

Nalle V. Oyster, 230 U. S. 165; 57 L. Ed. 1439,

at 1443;

Denver v. Home Savings Bank, 236 U. S. 101

;

59 L. Ed. 485, 487;

Western Union Telegraph Co. v. U. S. & Mexi-

can Trust Co., 221 Fed. 545.
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POINT II.

Complaint of Defendant in Error Does Not State

Facts Sufficient to Constitute a Cause of Action.

The allegations of defendant in error bearing upon

its right of possession are "that plaintiff operates a cer-

tain railroad" [Tr. p. 8, paragraph V] ; "that the right

of way of said railroad through the said subdivision of

land is a parcel of land two hundred feet in width"

[Tr. p. 9, paragraph V] ; "that the right of way afore-

said two hundred feet in width was acquired by Act of

Congress approved March 3, 1871" [Tr. p. 9, parargaph

V] ; that, although "the defendants are in possession"

of the demanded premises [Tr. p. 9, paragraph VI],

"plaintiff is entitled and at all times herein mentioned

has been entitled to the exclusive possession of the

whole of the said particularly described parcel" [Tr. p.

10, paragraph VII].

The act to which reference is made says in section 23

(16 Statutes at Large, page 579)

:

"that, for the purpose of connecting the Texas
Pacific Railroad Company with the City of San
Francisco, the Southern Pacific Railroad Com-
pany of California is hereby authorized (subject

to the laws of California) to construct a line of

railroad from a point at or near Tehachapa
Pass, by way of Los Angeles, to the Texas Pa-

cific Railroad at or near the Colorado River,

with the same rights, grants, and privileges, and
subject to the same limitations, restrictions, and
conditions as were granted to the said Southern

Pacific Railroad Company of California, by Act

of July twenty-seven, eigh teen hundred and
sixty-six "•' =i= =i^."
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Defendant in error ha\ ini^' shown a grant to a cor-

poration other than itself and having connected itself

with the grantee only by the allegation that the defend-

ant in error ''operates a certain railroad" has, because

of the showing of its source of title, converted into a

pure conclusion of law its further allegation that "plain-

tiff is entitled and at -all times herein mentioned has

been entitled to the exclusive possession of the whole

of said particularly described parcel."

Lapique v. Plummer, 61 Cal. Dec. 98;

Turner v. White, 71 Cal. 299;

Smith v. Doe, 15 Cal. 100.

Standing alone, the allegation that defendant in error

is entitled to possession is a mere conclusion of law.

19 C. J., Sec. 117, page 1112;

Payne & Dewey v. Treadwell, 16 Cal. 220, 243.

Plaintiff in ejectment must recover on the strength

of his own title.

McGuire v. Blount, 199 U. S. 142;

50 L. Ed. 125, 128;

Sawyer v. Osterhaus, 212 Fed. 765;

U. S. V. Pennsylvania, etc. Co., 272 Fed. 839,

842.

Possession under claim of title is species of title

which will prevail over failure of plaintiff' to show

title in himself.

Fronsoe v. Bushnell, 251 Fed. 850, 855;

Perich V. Maurer, 29 Cal. App. 293 at 298.
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POINT III.

The Denials of the Amended Answer Raise Material

Issues on the Allegations of the Complaint Re-

gardless of the Sufficiency of the Affirmative

Defenses.

While it is true that the amended answer [Tr. p. 22

et seq.'\ admits the allegation that defendant in error

is operating a railroad as described, it denies the title

of defendant in error or right to possession of the

right of way or of the demanded premises. Paragraph

I denies "that the plaintiff owns or is entitled to pos-

session of any right of way" etc. "or that the whole or

any portion of the right of way mentioned in said

complaint * * * is owned by plaintiff or that plain-

tiff is entitled to possession of the whole or any por-

tion thereof." The same paragraph also denies [Tr. p.

23]:

"that plaintiff acquired said right of way * ''= * by

Act of Congress approved March 3, 1871, or in any

other manner or at all, or that by the said Act of

Congress plaintiff was granted said or any portion of

said right of way * * * qj- j-j^^^ ^^Ad Act of Con-

gress granted said right of way to any person or cor-

poration other than Southern Pacific Railroad Com-

pany of California" , and in paragraph III [Tr. p. 24]

"deny that plaintiff is, or at all or any times mentioned

in the complaint herein has been entitled to the exclu-

sive or any possession of the whole or any portion of

said particularly described parcel of land."
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Mere operation of a rrJlroad ''consisting of main

trunk line and branches" is no species of title; no legiti-

mate inference can be drawn from this allegation to

the effect that the right of way has been granted or

leased to the defendant in error or that if defendant

in error is entitled to possession of the main trunk

line and branches that that right extends to the por-

tion of the property which is shown by the complaint

to be actually in possession of plaintiffs in error.

The amended answer shows that the right of way

was not granted to the defendant in error. The de-

fendant in error itself, ])y reference to the statutory

grant, sets up the chain of title in part, but fails to

connect itself with that chain of title. As we have

said, the allegation of a right to possession is, in view

of this situation, an allegation of a conclusion of law.

If it be such it cannot be considered either as sustain-

ing the complaint itself or for the purpose of uphold-

ing a judgment on the pleadings. If, on the other

hand, it be treated as an allegation of fact, the amended

answer is clearly sufficient where it squarely meets that

allegation with the denial "that plaintiff is entitled to

possession of the whole or any portion thereof" [Tr.

p. 23]. The theory upon which this denial is made

is immaterial. It presents an issue of fact upon which

plaintiffs in error are entitled to a jury trial and the

affirmative defenses cannot be read into the denials

nor held to control the same. Under this denial plain-

tiffs in error are entitled to adduce any evidence which

mav be competent for the purpose of showing that de-
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fendant in error is not entitled to possession, whether

that evidence be to the effect that defendant in error

has no lease or no grant from the Southern Pacific

Railroad Company or that such a lease or grant if

made is unlawful, or that defendant in error has by

executive or legislative act forfeited its title to the

Federal Government, or that, as alleged in the answer

it has abandoned the demanded premises.

Upon this state of the pleadings it was error to grant

judgment for the defendant in error.

Casci v. Zalli, 152 Cal. 282.

POINT IV.

The Affirmative Defenses of Abandonment Are Suf-

ficient in Point of Law.

The second, third and fourth defenses allege aban-

donment of the demanded premises, the second defense

being one of abandonment prior to the time that Can-

terbury made a homestead entry on the land, the third

one of abandonment subsequent to the filing of the

homestead entry and the issuance of the patent to

Canterbury, and the fourth an abandonment subse-

quent to the issuance of the patent. All of these de-

fenses allege, as in paragraph II, beginning at page 26

of the transcript, that "the said railroad company did

cease to use the said right of way * * * except as

to the extent of one hundred feet * * '^ and the

said railroad company did then cease to use or occupy

any portion of the said right of way lying more than
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fifty feet from the center line of the said constructed

railroad, and did cease to use the same with an intent

to abandon all of the said right of way through the

said section lying beyond said fifty feet from the said

center line of the said railroad; that at all times subse-

quent thereto * * * said railroad company and its

successors in interest have intentionally failed to occupy

or use the said portion of the said original right of

way * =!= * which said non-user was at the begin-

ning thereof and has at all times since, been accom-

panied by an existing intention to abandon the same;

that the premises demanded by the complaint * * *

constitute the abandoned portion of the said right of

way." The second defense alleges that by reason of

the abandonment title reverted to the United States

prior to 1882 and that the land became a part of the

public domain. The third defense is to the same ef-

fect, except with respect to the date, and the fourth

defense alleges that by reason of the abandonment sub-

sequent to the patent to Canterbury "the title thereto

reverted to the said Lawrence A. Canterbury, or his

successor in interest in and to the premises.'' [Tr.

p. 32.]

Here are shown to be present all the elements of

abandonment.

Home Real Estate Co. v. Los Angeles Pacific

Co., 163 Cal. 710.

A right of way granted by Congress can be aban-

doned like any other right of way and the cases relied
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upon by defendant in error are not in point. This is

established by the decision in Denver & Rio Grande

Railroad Co. v. Mills, 222 Fed. 481 (8th Cir. Ct. of

App.). Defendant railroad company was by Act of

Congress granted a right of way one hundred feet in

width through the public domain and thereafter com-

pleted a line of railroad. Complainant's title was ac-

quired from the government under homestead entries

made subsequent to the construction of the railroad.

"Notation was made on the receipts issued by
the United States Land Office that the entries were
subject to the right of way of the Denver & Rio
Grande Railway Company. The patent for each

homestead referred to the number of the final cer-

tificate but did not except the right of way."

Later the successor of the Denver & Rio Grande

Railway Company acquired a location for a new and

different line for a distance of about twenty-five miles

and constructed a track over the new line and removed

the rails and ties from the old line, which old line

traversed the complainant's land.

With respect to the question here under considera-

tion, the court said

:

"3. The claim of title on the part of appellee

is based on two grounds, abandonment and ad-

verse possession. This right of way having been

granted by Congress over the public lands of the

United States, the title thereto cannot be acquired

against the grantee by limitation. Northern Pa-

cific Railway v. Townsend, 190 U. S. 267, 23 Sup.

Ct. 671, 47 L. Ed. 1044. In the last-named case

the court said:
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" 'In effect the grant was of a limited fee, made

on an implied condition of reverter in the event

that the company ceased to use or retain the land

for the purpose for which it was granted. This

being the nature of the title of the land granted

for the special purpose named, it is evident that to

give such efficacy to a statute of limitations of a

state as would operate to confer a permanent right

of possession to any portion thereof upon an indi-

vidual for his private use would be to allow that

to be done by indirection which could not be done

directly, for, as said in Grand Trunk Railroad Co.

V. Richardson, 91 U. S. 454, 468 (23 L. Ed. 356),

"a railroad company is not at liberty to alienate

any part of its roadway so as to interfere with the

full exercise of the franchises granted."
'

"This doctrine is reaffirmed in the cases of

Northern Pacific R. Co. v. Ely, 197 U. S. 1, 25

Sup. Ct. 302, 49 L. Ed. 639, and Union Pacific

Railroad Co. v. Snow, 231 U. S. 204, 34 Sup. Ct.

104, 58 L. Ed. 184. The Townsend case, how^-

ever, recognizes the implied condition on which the

grant was made; that is, 'reverter in the event that

the company ceased to use or retain the land for

the purpose for which it was granted.'

"In the case of Railroad Co. v. Baldwin, 103

U. S. 429, 26 L. Ed. 578, this statement is made

as to the congressional grant of right of way over

public lands:

*' Tt is a present absolute grant, subject to no

conditions except those necessarily implied, such

as that the road shall be constructed and used for

the purpose designed.'
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"The authorities above quoted from recognize

that the right of way may be abandoned. 'The

question as to whether or not a railroad company
has abandoned a right of way acquired by it is to

a great extent one of intent; but such intention

can be estabhshed by the acts of the company
clearly indicating its purpose not to use such right

of way and by long nonuser thereof.' Gurdon &
Ft. Smith Railroad Co. v. Vaught, 97 Ark. 234,

133 S. W. 1019.'

"4. Since there was an abandonment, the ques-

tion arises to whom did the right of way revert?

The original entries were made subject to the

right of way. The patents were issued for the

entire tract, but did not include the right of way
so long as it was used for the purpose contem-

plated by the grant. In the face of the patents, it

cannot be said that the title reverted to the United

States. The estate of the railroad company was,

to use the language of the Townsend case, 'a lim-

ited fee.' Upon the extinction of that title by

abandonment it was merged in the title held by

those holding under the patentees * * *."

Juridically there is no distinction between that case

and this. Once granted that an abandonment of a

congressionally granted right of way can be effected,

it makes no difference whether the grant be of the

whole or a portion of the right of way, and it is merely

a question of evidence as to whether the outer fifty

feet of the right of way in question had become so

utterly useless to the railroad company that it delib-

erately abandoned the same. The difference is one of

degree only.
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In H. A. & L. D. Holland Co. v. Xorthern Pacific

Railway Co., 214 Fed. 920, at 924, this court recog-

nized the principle of abandonment, saying in part

:

"If it be objected that the act provides for only

one right of way and the company cannot hold

two, the answer is that the title acquired either by

the filing of a map or the construction of the road

reverts to the United States in case of abandon-

ment, or of forfeiture through nonuser, and that

therefore where, as in the Smith case (N. P. R. R.

Co. V. Smith, 171 U. S. 260), the right of way

shown upon the map of definite location is not

occupied by the road as actually constructed, it is

to be deemed to have been abandoned and the title

thereto lost."

Respectfully submitted,

GURNEY E. NeWLIN,

A. W. Ash BURN,

Attorneys for Plaintiffs in Error.




